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(3) Grant authorization to the indi-
vidual under § 26.69. 

§ 26.69 Authorization with potentially 
disqualifying fitness-for-duty infor-
mation. 

(a) Purpose. This section defines the 
management actions that licensees and 
other entities who are subject to this 
subpart shall take to grant or main-
tain, at the licensee’s or other entity’s 
discretion, the authorization of an in-
dividual who is in the following cir-
cumstances: 

(1) Potentially disqualifying FFD in-
formation within the past 5 years has 
been disclosed or discovered about the 
individual by any means, including, 
but not limited to, the individual’s 
self-disclosure, the suitable inquiry, 
drug and alcohol testing, the adminis-
tration of any FFD program under this 
part, a self-report of a legal action, be-
havioral observation, or other sources 
of information, including, but not lim-
ited to, any background investigation 
or credit and criminal history check 
conducted under the requirements of 
this chapter; and 

(2) The potentially disqualifying FFD 
information has not been reviewed and 
favorably resolved by a previous li-
censee or other entity under this sec-
tion. 

(b) Authorization after a first confirmed 
positive drug or alcohol test result or a 5- 
year denial of authorization. The re-
quirements in this paragraph apply to 
individuals whose authorization was 
denied or terminated unfavorably for a 
first violation of an FFD policy involv-
ing a confirmed positive drug or alco-
hol test result and individuals whose 
authorization was denied for 5 years 
under § 26.75(c), (d), (e)(2), or (f). To 
grant, and subsequently maintain, the 
individual’s authorization, the licensee 
or other entity shall— 

(1) Obtain and review a self-disclo-
sure and employment history from the 
individual that addresses the shorter 
period of either the past 5 years or 
since the individual’s last period of au-
thorization was terminated, and verify 
that the self-disclosure does not con-
tain any previously undisclosed poten-
tially disqualifying FFD information 
before granting authorization; 

(2) Complete a suitable inquiry with 
every employer by whom the individual 
claims to have been employed during 
the period addressed in the employ-
ment history obtained under paragraph 
(b)(1) of this section, and obtain and re-
view any records that other licensees 
or entities who are subject to this part 
may have developed related to the un-
favorable termination or denial of au-
thorization; 

(3) If the individual was subject to a 
5-year denial of authorization under 
this part, verify that he or she has ab-
stained from substance abuse for at 
least the past 5 years; 

(4) Ensure that an SAE has conducted 
a determination of fitness and con-
cluded that the individual is fit to safe-
ly and competently perform his or her 
duties. 

(i) If the individual’s authorization 
was denied or terminated unfavorably 
for a first confirmed positive drug or 
alcohol test result, ensure that clini-
cally appropriate treatment and fol-
lowup testing plans have been devel-
oped by an SAE before granting au-
thorization; 

(ii) If the individual was subject to a 
5-year denial of authorization, ensure 
that any recommendations for treat-
ment and followup testing from an 
SAE’s determination of fitness are ini-
tiated before granting authorization; 
and 

(iii) Verify that the individual is in 
compliance with, and successfully com-
pletes, any followup testing and treat-
ment plans. 

(5) Within 10 business days before 
granting authorization, perform a pre- 
access alcohol test, collect a specimen 
for drug testing under direct observa-
tion, and ensure that the individual is 
subject to random testing thereafter. 
Verify that the pre-access drug and al-
cohol test results are negative before 
granting authorization. 

(6) If the individual’s authorization 
was denied or terminated unfavorably 
for a first confirmed positive drug or 
alcohol test result and a licensee or 
other entity grants authorization to 
the individual, ensure that the indi-
vidual is subject to unannounced test-
ing at least quarterly for 3 calendar 
years after the date the individual is 
granted authorization. Both random 
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and followup tests, as defined in 
§ 26.31(c), satisfy this requirement. 
Verify that the individual has negative 
test results from a minimum of 15 tests 
distributed over the 3-year period, ex-
cept as follows: 

(i) If the individual does not continu-
ously hold authorization during the 3- 
year period, the licensee or other enti-
ty shall ensure that at least one unan-
nounced test is conducted in any quar-
ter during which the individual holds 
authorization; 

(ii) If the 15 tests are not completed 
within the 3-year period specified in 
this paragraph due to periods during 
which the individual does not hold au-
thorization, the followup testing pro-
gram may be extended up to 5 calendar 
years to complete the 15 tests; 

(iii) If the individual does not hold 
authorization during the 5-year period 
a sufficient number of times or for suf-
ficient periods of time to complete the 
15 tests required in this paragraph, the 
licensee or other entity shall ensure 
that an SAE conducts a determination 
of fitness to assess whether further fol-
lowup testing is required and imple-
ment the SAE’s recommendations; and 

(7) Verify that any drug and alcohol 
tests required in this paragraph, and 
any other drug and alcohol tests that 
are conducted under this part since au-
thorization was terminated or denied, 
yield results indicating no further drug 
abuse, as determined by the MRO after 
review, or alcohol abuse, as determined 
by the result of confirmatory alcohol 
testing. 

(c) Granting authorization with other 
potentially disqualifying FFD informa-
tion. The requirements in this para-
graph apply to an individual who has 
applied for authorization, and about 
whom potentially disqualifying FFD 
information has been discovered or dis-
closed that is not a first confirmed 
positive drug or alcohol test result or a 
5-year denial of authorization. If poten-
tially disqualifying FFD information is 
obtained about an individual by any 
means, including, but not limited to, 
the individual’s self-disclosure, the 
suitable inquiry, the administration of 
any FFD program under this part, a 
self-report of a legal action, behavioral 
observation, or other sources of infor-
mation, including, but not limited to, 

any background investigation or credit 
and criminal history check conducted 
under the requirements of this chapter, 
before granting authorization to the 
individual, the licensee or other entity 
shall— 

(1) Obtain and review a self-disclo-
sure and employment history that ad-
dresses the shortest of the following 
periods: 

(i) The past 5 years; 
(ii) Since the individual’s eighteenth 

birthday; or 
(iii) Since the individual’s last period 

of authorization was terminated; 
(2) Complete a suitable inquiry with 

every employer by whom the individual 
claims to have been employed during 
the period addressed in the employ-
ment history required under paragraph 
(c)(1) of this section. If the individual 
held authorization within the past 5 
years, obtain and review any records 
that other licensees or entities who are 
subject to this part may have devel-
oped with regard to potentially dis-
qualifying FFD information about the 
individual from the past 5 years; 

(3) If the designated reviewing offi-
cial determines that a determination 
of fitness is required, verify that a pro-
fessional with the appropriate quali-
fications, as specified in § 26.189(a), has 
indicated that the individual is fit to 
safely and competently perform his or 
her duties; 

(4) Ensure that the individual is in 
compliance with, or has completed, any 
plans for treatment and drug and alco-
hol testing from the determination of 
fitness, which may include the collec-
tion of a urine specimen under direct 
observation; and 

(5) Verify that the results of pre-ac-
cess drug and alcohol tests are nega-
tive before granting authorization, and 
that the individual is subject to ran-
dom testing after the specimens have 
been collected for pre-access testing 
and thereafter. 

(d) Maintaining authorization with 
other potentially disqualifying FFD infor-
mation. If an individual is authorized 
when other potentially disqualifying 
FFD information is disclosed or discov-
ered, in order to maintain the individ-
ual’s authorization, the licensee or 
other entity shall— 
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(1) Ensure that the licensee’s or other 
entity’s designated reviewing official 
completes a review of the cir-
cumstances associated with the infor-
mation; 

(2) If the designated reviewing offi-
cial concludes that a determination of 
fitness is required, verify that a profes-
sional with the appropriate qualifica-
tions, as specified in § 26.189(a), has in-
dicated that the individual is fit to 
safely and competently perform his or 
her duties; and 

(3) If the reviewing official deter-
mines that maintaining the individ-
ual’s authorization is warranted, im-
plement any recommendations for 
treatment and followup drug and alco-
hol testing from the determination of 
fitness, which may include the collec-
tion of urine specimens under direct 
observation, and ensure that the indi-
vidual complies with and successfully 
completes the treatment plans. 

(e) Accepting followup testing and 
treatment plans from another FFD pro-
gram. Licensees and other entities may 
rely on followup testing, treatment 
plans, and determinations of fitness 
that meet the requirements of § 26.189 
and were conducted under the FFD pro-
gram of another licensee or entity who 
is subject to this subpart. 

(1) If an individual leaves the FFD 
program in which a treatment and/or 
followup testing plan was required 
under paragraphs (b), (c), or (d) of this 
section, the licensee or other entity 
who imposed the treatment and/or fol-
lowup testing plan shall ensure that in-
formation documenting the treatment 
and/or followup testing plan is identi-
fied to any subsequent licensee or 
other entity who seeks to grant au-
thorization to the individual. If the in-
dividual is granted authorization by 
the same or another licensee or entity, 
the licensee or other entity who grants 
authorization to the individual shall 
ensure that any followup testing re-
quirements are met and that the indi-
vidual complies with any treatment 
plan, with accountability assumed by 
the granting licensee or other entity. If 
it is impractical for the individual to 
comply with a treatment plan that was 
developed under another FFD program 
because of circumstances that are out-
side of the individual’s or licensee’s or 

other entity’s control (e.g., geo-
graphical distance, closure of a treat-
ment facility), then the granting FFD 
program shall ensure that an SAE de-
velops a comparable treatment plan, 
with accountability for monitoring the 
individual’s compliance with the plan 
assumed by the granting licensee or 
other entity. 

(2) If the previous licensee or other 
entity determined that the individual 
successfully completed any required 
treatment and followup testing, and 
the individual’s last period of author-
ization was terminated favorably, the 
receiving licensee or entity may rely 
on the previous determination of fit-
ness and no further review or followup 
is required. 

(f) Sanctions. If an individual has con-
firmed positive, adulterated, or sub-
stituted test results from any drug, va-
lidity, or alcohol test required in this 
section, the licensee or other entity 
shall, at a minimum and as appro-
priate— 

(1) Deny authorization to the indi-
vidual, as required by § 26.75(b), (d), 
(e)(2), or (g); or 

(2) Terminate the individual’s au-
thorization, if it has been granted, as 
required by § 26.75(e)(1) or (f). 

[73 FR 17176, Mar. 31, 2008, as amended at 74 
FR 38328, Aug. 3, 2009] 

§ 26.71 Maintaining authorization. 
(a) Individuals may maintain author-

ization under the following conditions: 
(1) The individual complies with the 

licensee’s or other entity’s FFD poli-
cies and procedures, as described in 
§ 26.27, including the responsibility to 
report any legal actions, as defined in 
§ 26.5; 

(2) The individual remains subject to 
a drug and alcohol testing program 
that meets the requirements of § 26.31, 
including random testing; 

(3) The individual remains subject to 
a behavioral observation program that 
meets the requirements of § 26.33; and 

(4) The individual successfully com-
pletes required FFD training on the 
schedule specified in § 26.29(c). 

(b) If an authorized individual is not 
subject to an FFD program that meets 
the requirements of this section for 
more than 30 continuous days, then the 
licensee or other entity shall terminate 
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